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ARGUMENT 


to judge obviousness 
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ARGUMENT RE. HUTCHINGS DESIGN 


The patent vs. the copied design 


The ornamental or aesthetic design of the Hutchings design patent, 


is for a miniature, headbandless headset that was of tremendous, dra- 
matic commercial success. In words it may be characterized as an 
design,” and is thus: 


“angular 


LE * — 
P s ЖУ \ 
f е l N | 
Y ) \ f 
"s d | 
p | 
Y / [ 
/ / L 
/ ( i 
/7 > А 
/ Ar | 
Le | 


ב 
!/-1 


A photograph of the accused Roanwell 


Q 


Jefendant having had full knowledge of Plaintiff's design, and 
havine admitted that “to the average layman thes would look sub 
stantially the same,” Ex. 142, р. 230, following all the evidence o 


copying the trial court correctly found the two dex: s 


“so close, in fact, that the conclusion of deliberat: соруш seems 
Inescapable.” (Opinion, p. 91, App. 1117) 


The patent vs. the prior art 

The inventor of course had as his art source, thousand: of de IM 
ideas in a haystack, with no one design telling the designer how to 
modify it to better aesthetic advantage. An aesthetic design, by its 
nature, can be played with by any designer, but a design does not teach 


how to change itself or what the aesthetic result will be 
The prior-art hearing aids and headsets which the plagiarist chose 
to cite by hindsight reference to the patented design, include the 


following: 


11 


As the trial court correctly found, the accused structure is 
“much closer to the [Hutchings patented | ‘StarSet’ than to the 
prior art.” (Opinion, p. 51, App. 1117) 

Visualize now, the two references from y hich the trial court found the 

patented design “obvious” 
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The trial court's error 


The trial judge here slipped, as occasionally do all men when judg 
ing patentability. He slipped into the error of personal subjertive 
judgment of aesthetic appeal, and tailed to follow his own corr: 


findings of fact on the nonobviousness issue 


The trial judge fully recorded his slip in two clauses, which we 


quote in order reverse to the opinion. Said the trial judge, correctly 


“* * * personal artistic tastes are unpredictable and inexplicable 

one viewer's mural is another's graffiti.” (Opinion p. 54, App. 1120) 
He also concluded, erroneous) 

° * * in the final analysis, a í rts evaluation of ti pat ntabilit 

of a design is essentially subjective * * *" (Opinion p. 504, App. 1120, 


eniphasis supplied.) 


The trial court used a “subjective” evaluation of “personal artisti 
taste." Finding the invention "pleasing enough (butj no more so than 
any of thousands of others" (Opinion p. 55, App. 1121), he found th 


patent invalid. But for what reason? Personal taste of the judge 


admittedlv in favor of personal subjective taste of the judge as test 


for patentability, was erro 


The statute sought to avoid the “unpredictable and inexplicable” 
legal result, which the judge admitted flows trom a subjective-artistic 


taste test for patentability. 


The statute relies solely on the test of *obviousness," as to which 
there can e hard evidence and thereby some uniformity ol court 


decision. 


The statute does not require the design to be either more or less 
than “pleasing enough" to the judge's personal fast only non 


А ! 
obvious to th se ın the art. 


If the measure of patentability х р rsonal subjective taste ratheı 
than obviousness, then clearly the same design must inevitably be 


simultaneously valid and invalid in different courts, the same design 


being “one judge's mural and another's graffiti” 
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I. SUMMARY OF THE ARGUMENT 
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H. THE PARTIES AND HEADSETS 
1 operators, airline and military pilots, air traffic соп- 
troller «АХА ground controllers, ham radio operators, football 
coaches a games, and the like, have need for two-way telephone 


communication while keeping their hands free to make notes, ete. 


They wear devices known as “headsets” which send and receive 
sound by means of “transducers” which convert electrical energy to 
sound, or sound to electrical energy. For example, the standard headset 
of the telephone industry for many years was Bell Telephone’s Model 


W. E. әд: 


( 2 


Phis court in its recent Timely Products* opinion. and the Supreme 


Court Graham у. John Deere Co..** have required courts in patent 


1 1 ° . 
ses to address the relevant historv of the art. 


ihe relevant history here commences about 1956. 


At that time, 1956, Defendant Roanwell was an established manu- 
lacturer of electrically oriented products, includine headsets. Its 
product Une included specially designed headsets for 

Palns : em - е 

t черпопе operators Alrpow' ground crewmen 

A 

Telephone linemen Missile systems erewmenr 


Mobile radi Ope rations 
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Base station Operators 
Radio & TV broadcasters 
Commercial jet crews 
Air traffic control 


Private aircraft pilots 


Mine detector operators 
sonar operators 
Military aircraft crew 
Language laboratories 


Home use, Hi-Fi and TV 


late 50s and 608 a highly skilled 


United Air Lines felt that all those headsets offered һу Roanwel 


and others still were grosslv deficient too heavy, terribly uncomtort- 
bie, et United asked Defendant Roanwell and all other headset 
uanulacturers in the worid to come up with a new light-weight com 
fortable headset for use bv its pilots. 
Roanwell and others failed, United (opt trvino 

t that timo Iree-lance entrepreneurial personalitv, one Keith 
Lark». had formed a business with an airline pilot, Courtne: Graham. 
lh called themselves Plane-Aids. They were buying Japanese sur 


Os 1n the earpieces, 
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иу hi-fi reception. Slight volume fade when 


determine general position with unique 
istening to music, news, sports-—anvw here, anv time th 


LANE-AIDS NEW SUN AND 


PLANE-AIDS COMPANY, Р.О. Box 301, Soquel, California &. 16 
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rite for generous discounts 


and selling them to raise some money for a golf-cart venture that 
interested them. 


United heard of the sunglass-radios, asked Larkin to help the air 


line with its headset problems which others had failed to solve. 


9 
Larkin did. The sun-glass business evolved inte 


a corporation, 
Plantronies, Ine., in 1961 to market Larkin’s heads pictured below 
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(Golf carts vot lost in the shuffle.) 


Established competitor Roa 


on first seeme tl 


set, called it “the basis of a new generation of headsets”, 


As success flowed, Bell Telephone Labs set about to leap-fro 


g the 
Larkin design, and in the course of about five vears of R&D effort 
thought it had done so with its model 61. Roanwell 
ture the 


| opted to manufac 
new Bell Te lephone model 61: 


Plantronies reacted to competitive invention, DV созхо a 


isk force including one of its newer employees, on 


And he did. He invented the StarSet et first called 


He 


М5 


at pp. 7-16, and in utility desien to which the remainder of thi 


Ph Hutchines StarSet literally blasted the Bell M 
with it Roanwell’s contract to manufacture for Bell out 


place, Totall v out. 


Result: Roanwell copi the Hutchings StarSet wit 


R-70 the only set charged to infringe Hutchines 


Roanwell admits infringement of Hutchings 
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HI. THE SCOPE AND CONTENT 
OF THE PRIOR ART 


A. The components of the Larkin and Hutchings 
inventions were known and available by 1956 


The headset prior art to Larkin is well discussed in the trial court's 
opinion (pp. 3-10, App. 1068-73) and is pictured in Tabs 1, 2 
t! 1 


he back of this brief. As we shall see, tl 


ne prior art was essentiallv an 


and о a 


expression of the problem which | | | 


arkin and Hutehi es solved, not a 
suggestion of solution. 


The transistor was invented in 1948. Japanese transistor radios 


flooded our markets. Hearing-aid quality transistors were stock 
items on the market by 1953. Miniaturized transduce 


to have been stock items at least as early as 1956 


Similarly, acoustic probe tubes for 


, ; қ 
picking up sounds and trans 


mitting them to transducers wer staple tools of the acoustician's trade 


and art pre-1956 See Beranek (Ex. 149), 1949: 
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Also, voice tubes from mouth to microphone transducer were com- 
mon in the RM-33 which was one of Roanwell’s pre-1956 bio selling 


stock items: 


L 
š \ 
Furthe Nubes to the ear were 1] Ost ey hearing aid ilki 
down the street fo ill to see TMa H T; 4 | 
> ! ay ; * 
₪ ‘ ¬ t 1 
у all the ב הו‎ е | 
. T" tee component parts of both the Lark n patent and the 
" +) Т ] . 5 2 
Hutchings utility patent were in beine by 1956 not onlv in bei 
nt well and generally known by 1956 
1 
On all of THIS there Can be no rea question 
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L1 the prio t 1 tured had ; ( ! | їп 
} set Р + opposit eiehine i bout \ ou í eni} Wing 1 
psule wi ontaıns a sma 111%111111‹ and red Phe capsu 
т ו‎ 
“ 01110 Deal but not o O ! Т al ana h Caps Т s nek 
positior diacent t ear b i spring eln кпе! can thi h 
ittached to the temp! bar of a аге s glass. or attached to a thn 
plastic headband. The headset has a long acoustic tube for conducting 
speech Trom the wearer’s mouth to the microphone in the capsule, and 
another acoustic tube from the receiver in the capsule to the wearer’s 
T 4 1 4 | | P $a d hal 
ar. A line cord connects the microphone and receiver to the telephone 
1 t} n Т % l; + А 1 Р] 51 9 8 4 
or OtHer COMMUNICATION HNES nrougn a Jack la ronics Hrs con 
mercial embodiment of this patent is called the MS-50 headset 


B. “Ear Torture,” Headaches and Sore Ears Plagued 
Headset Users for Many Years Before Larkin 
The Air Force “Panel of Experts” (1956) 


tries and fails to conquer the problem, 
although all the components are available. 


In 1956, the United States Air Force found all the headsets ther 


“Objective of the Progra: 


‘The basic purpose 1 the program was to discover and explore 
improved means for voice communication during Air Force opera 


Б . ₪ In 2 " ao } 1] 
10115. mprovements are desired which will 


(a) decrease the size, weight and discomfort associated wit! 


the equipment which must be worn on or about the head of the 
Gar. Т. 
‘The discomfort of flying headgear is to a large degree attribu 


table to the interphone ‹ 


s.r Р 4 
һе degree of discomfo1 


he category of intolerable 


4 


Specifically, the complaint has been called ear torture. It is reported 
as being of such degree as to detract from the operational effe 
tiveness of flving personnel on long range bombing missions. 1 


a man is supposed to wear his helmet for the duration of a flight, 
but cannot because of intolerable pain, and without it he 1s not 


only inadequately protected, but cannot be adequately supplied 


with oxygen, and is inadequately prepared for emergency flight 
\ conditions, then the condition is an operational hazard. Непе 
elimination of discomfort has been an urgent necessity ” 

“The first step in the program was to assemble a team, imelud 
ing some of the most competent experts in the field from all over 
the country. The program has been guided Ъу a Panel of Experts 
consisting of ten individuals or groups having great experienc 
in all aspects of the problem: electro-acoustic transducer desig 
* * *" (Exhibit 28, pp. 2-1 to 2-2) (Emphasis added) 

Defendant's expert witness, Dr. Daniel Martin, was a member of 
that Air Force Panel of Experts, and participated in the preparation 
of a chart (Exhibit 27) listing all the possible components and all the 
possible approaches at headset improvement. That chart is shown in 
the foldout attached to the pag opposite 

Although the chart listed all the necessary components for the 
Larkin and Hutchings combinations, with acoustic tubes (both mouth 
and ear) high on the lists of possible components for headset use, the 
chart still did not enable a person of ordinary skill to make the Larkin 
or Hutchings headset. Dr. Martin testified to the days of “brainstorn 
ng" that went into the prepa ation of that chart (Tr. 517 \pp 697) 
He then admitted: 

“Q. \ nation, is it not a fact that 
the tabli coming from the report 
of the committee of « xpert 'ach a man of ordinary skill 
in the art how to make a headset that is satisfactory in terms of 
user comfort, low weight, high versatility and adequate voice trans- 

қ mitting | Roanwell's 1962 des ription of the Larkin headset] is that 


not a fact, ves or no?” 


CA. This table does not prov ide s 


ficient information for that 

purpose." (J 992, App. 775) 
Phe Panel of Experts recommended the following svstems as 
sufhiciently promising (Tr. 522, App. 702) to warrant further research 
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Defendant's expert, Dr. Martin, tries 
over one hundred hecdset combinations — 


but not Larkin's or Hutchings’ 


the Air Force's Pan Experts, he knew all the necessary con 
! | l nd Hut ng ET Althoug worked 
th over o hundred types of headsets (7 612, App. 794A hie 
beto 5] the La 1 hich has sold over 
0) OM ) | y itio hi has s 
iste il 1, 


The Ohio State Research Foundation researches miniature 
transducers in 1956, recognizes acute comfort and health 


problem, fails to solve the problem. 


Roanwell relied heavily at trial on the in-the-ear mounted Dreher 
atent (I ibit 97 ме! is pl irt to both La ll а! Hutchings 
| 4 had 
1) пе BD Drel va Ot £” W i group at Ohio Stat. 
Uni ( | ont trot hu г Fore The Air 
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С. The Airlines, КАА, and NASA Try and Fail — They 
Suffer Along With Other Headset Users. Until the I 


arkin 
Headset Appears and Revolutionizes the 


Industry 
United Air Lines seeks long-needed help from the entire 
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industry world-wide, including defendant Roanwell. 
but finds none until Larkin 
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United scours the globe and comes up dry. 


Larkin solves the problem; United and other airlines 


standardize on the Larkin MS-50 headset 


The Federal Aviation Administration faces 
"headaches and sore ears" problems: after 
"many years" and "numerous attempts" by othe 


no solution emerges until Larkin 


FAA standardizes on Larkin 


Bell Labs tries an acoustic horn in the А 


fails against the Larkin MS-50 


Larkin’s MS-50 becomes first outside-designed 
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win Bell System approval. 
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Roanwell experts evaluate the Larkin headset. 
and react to the point of envy; 


they call it “the basis of a new generation of headsets” 
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D. Conclusions About Larkin — and Hutchings 


E. Patent System in Action: Pioneering. Dominant 
Invention Spawns Improvement Efforts by Many 


“first of a new generation of headsets.” 


/ 


+ 


PCHINGS: THE FIRST STABLE 
POST-AURICLE HEADSET 
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Differences between the Hute 
and the prior art 


hings invention 


G. The District Court Was Clearly Erroneous 


on the Determinative Historical Facts 


The first error: Finding that there was no 
long-felt need for the Hutchings invention (1969) 


a) 1962: Plantronics feels the need for a 


post-auriele headset. and goes the wrong way 


bottom, aud the ear tube out the top. (Agreed Finding D-60, App. 154) 
The headset was undisputedly a commercial failure, as found by the 
district court. (Opinion, p. 36, App. 1101) “Helping” Plantronics on 
this MS-43 project, were highly skilled and experienced engineers at 


Audiotone Company, (See Agreed Finding 0-5%, App. 153) 


(b) Audiotone feels the need, and joins 
Plantronics on the ill-fated MS-43 project 


Audiotone was brought into the Planironies MS-43 post-auricl 
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(е) Telex feels the need іп 1963, and produces 
the Flygstad headset — also a commercial failure 
The undisputed evidence of lon;:-felt need — which the district 


court erroneously found not to exist — goes on and on. 
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The third error: Finding that the 
Hutchings invention did not involve 


defiance of ancient prejudices 
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